
_______________________________________________ 1____________________________________________ 
OPPOSITION TO DEFENDANT’S SPECIAL MOTION TO STRIKE COUNTS 1, 2, 3, 6 AND 7 OF 

PLAINTIFF’S FIRST AMENDED COMPLAINT. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Richard Ross # 048576 
Attorney at Law 
424 S. Beverly Drive 
Beverly Hills, CA 90212 
rross777@yahoo.com 
Phone: (310) 245-1911 

Attorney for Plaintiff Michal Story 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

MICHAL STORY, an Individual,

  Plaintiff, 

  vs. 

DAVID CARLSON, an Individual and 
FILM FOETUS, INC.., and DOES 1 
THROUGH 100 

  Defendants. 

)
) 
) 
) 
) 
) 
) 
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Case No.:  21STCV29163

JUDGE:  Hon. Theresa M. Traber 

OPPOSITION TO DEFENDANTS’ 
SPECIAL MOTION TO STRIKE COUNTS 
1, 2, 3, 6 AND 7 OF PLAINTIFF’S FIRST 
AMENDED COMPLAINT. 

Date: December 3, 2021 
Time: 9:00 a.m. 
Dept.: 47 

Action Filed: August 6, 2021 

)
) 

Reservation IDs: 326394406716 &
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1. The special motion to strike is untimely pursuant to the provisions of Code of 

Civil Procedure Section 425.16(f) because the complaint was served upon defendants on 

August 24, 2021, and defendants did not file the special motion to strike until October 

26, 2021 and defendants did not seek leave of court to file a late motion.  Defendants 

being out of state residents were served by mail, return receipt requested.  Attached as 

exhibit 1 are the receipts, dated August 24, 2021. 

While a court can consider the merits of the motion to determine whether the 

purposes of the anti-SLAPP statute would best be served if the court considers the 

merits of and grants the motion, the court has the discretion to and should deny this 

motion as untimely without considering the merits of the motion.  Chitsazzadeh v. 

Kramer & Kaslow (2011)199 Cal. App. 4th 676, 681-682.   

In Chitsazzadeh, defendants argue they were not properly served with the complaint 

and that plaintiff’s failure to seek their defaults precluded them from asserting that 

defendants were served with the complaint more than 60 days before the filing of the 

special motion to strike.  The court rejected defendants’ argument.   

In the instant case there is not even a color of argument that the within motion 

should not be stricken.  Even though the motion is without merit, there is no difference 

between a little bit late and a lot late.   

2. A plaintiff opposing a late anti-SLAPP motion need not demonstrate prejudice.   

In Olsen v. Harbison (2005) 134 Cal.App.4th 278, defendant argued that plaintiff must 

show prejudice arising from a late anti-SLAPP motion.  The appellate court found that 

argument to be without merit even if the belated anti-SLAPP motion was otherwise 

meritorious.   

3. The special motion to strike cannot be granted because the defendants’ acts were 

not in furtherance of defendant’s right of petition and free speech in connection with a 

public issue as defined in Code of Civil Procedure Section 425.16(e). 
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4. That a broad and amorphous public interest can be connected by stretching it to 

a specific dispute is not sufficient to meet the statutory requirements of CCP § 425.16.   

Defendant’s own relied upon case, Dyer v. Childress (2007) 147 Cal.App.4th 1273, 

repudiates defendants’ contention that plaintiff’s lawsuit is one of public interest so as 

to be accorded protection under the anti-SLAPP statute. 

 In Dyer, plaintiff filed a lawsuit for defamation and false light and invasion of 

privacy.  The defendants were filmmakers and actors.  Defendants contended that the 

movies involved free speech and were therefore of public significance.  The appellate 

court focused on whether the issue was the specific nature of the speech rather than 

generalities abstracted from it.  Id. at 1280.  In support of its ruling, the court of appeal 

concluded there was no discernible public interest in plaintiff, even though a topic of 

widespread public interest may be addressed.  The Dyer court further articulated that 

the fact that a broad and amorphous public interest can be connected to a specific 

dispute is not sufficient to meet the statutory requirements.  The court additionally 

rejected defendants’ contention in Dyer that because they are media defendants and 

movies are entitled to free speech protection, the anti-SLAPP statute can be invoked.  In 

rejecting that argument the appellate court noted that where media plaintiffs inject 

themselves into public debate CCP § 425.16 may apply.  Such is not the case here.  

Merely because there may be some undefined public interest does not convert a specific 

dispute to being subject to anti-SLAPP protection.  Defendants’ arguments to the 

contrary are arguments of conclusion and ignore the “principal thrust or gravamen” of 

the claim.  The foregoing determines whether CCP § 425.16 applies.   Martinez v. 

Metabolife Internat., Inc. (2003) 113 Cal.App.4th 181, 188.   

 Martinez recognized that even if the complaint made some reference to speech or 

petitioning activity does not serve to create protected activity.  That case found 

advertising and labelling references to be only incidental to the dispute.  Actually, the 

instant complaint makes no reference to speech.  Instead, plaintiff seeks to recover 

proceeds due her and to secure other contractual obligations.  This does not implicate 
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free speech.  The anti-SLAAP statute does not apply merely because the subject matter 

is a documentary film. 

5. The gravamen of the first amended complaint. 

The gravamen on the complaint is expressly set forth in paragraphs 12, 14 and 26 

through 37.  Nothing contained therein implicates free speech or constitutional rights.  

As is common in the entertainment industry, the entity receiving proceeds from 

exploitation of the filmed product must account in accordance with the contract 

between the parties.  And as is not unusual in the entertainment industry, the movie 

studio, television network, or as in this instance, the distributor, gets sued because they 

failed to account.   

Defendants leap from their failure to provide budgets and changes thereto, 

monies raised, identifying investors, disbursing proceeds, and business related issues as 

acts in furtherance of the exercise of free speech.   

As developed hereafter, Joe Frank had sole final cut approval of the 

documentary and exercised that right.  Final cut approval means once it has been 

exercised the film is completed.  Nothing else is to be done to the film, be it production 

or post-production. Decl. of Story, ¶ 6. 

Defendants assert that it is beyond ‘peradventure’ that “creation of a film 

(including conduct that advances or assists in the creation of a film) constitutes the 

exercise of free speech and, therefore, that conduct in connection with the production, 

creation and distribution of films is protected by the anti-SLAPP statute.”  Production 

and creation ceased after final cut approval.  Left to do was distribution of the film. 

Defendants offer a hornbook presentation of the anti-SLAPP statute. But they do 

not address the manner in which plaintiff’s conduct falls within the provisions of CCP § 

425.16.  They do not connect the dots.  They provide conclusions but no facts.  Stating 

that Carlson produced and directed the film, and also stating that Carlson created the 

film are not only merely conclusory statements, they are contrary to fact.   
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Defendants make serious charges, viz: that plaintiff is intruding on free speech 

and constitutional rights.  Carlson states he completed the film in 2019.  Joe Frank 

exercised his sole right to approve the final cut in 2017.  That means the documentary 

was completed in 2017.  Defendants attempt to twist the issue of meaningful 

consultation within the orbit of the anti-SLAPP statute.  Defendants cannot take 

advantage of the anti-SLAPP statute merely because the subject matter is a movie.   

The moving papers repeatedly make reference to the “development” of the 

project.  Significant is that defendant seeks to equate “development” with “creative 

activity” so that development falls within the purview of CCP § 425.16.  Development 

as adverted to by defendant refers to business and financial issues.  Decl. of Story, ¶¶ 

43-91.  

In acting unilaterally after the film was completed in 2017 and final cut exercised, 

defendant acted in breach of contract.  He now attempts to convert that into a 

component of protected activity.  In support of his thesis, he adverts to business and 

financial issues—factors which have nothing to do with free speech and constitutional 

rights.  Defendants make an attempt—albeit futile—to blend the business and 

distribution factors into his free speech rights.  This attempt is pure obfuscation.   The 

film was completed at the time of the final cut as provided by Joe Frank.  Final cut 

means final cut.  The contract governs.  Free speech rights do not arise merely because 

defendant states he has creative control and they do not supersede the contract.   

Defendants’ reliance on ¶ 2(c) of the Production Agreement reflects a 

misrepresentation of what the provision means.  The provision contains four 

components:  production, completion, distribution and exploitation of the picture. 

Exhibit 2.  

/// 

/// 

/// 

/// 
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Frank and Carlson worked on the production in accordance with 2(a) of the 

Production Agreement.  Frank approved the final cut.  At that time the documentary 

was completed.  Nothing else needed to be done concerning the creation and content of 

the documentary.  After completion defendant was to distribute and exploit the picture.  

Exhibit 2 at 1(a).  Defendant had no right to alter the picture.  Decl. of Story, ¶ 6. 

Carlson’s misrepresentation of ¶ 2(a) of the Production Agreement is a desperate 

attempt to invoke the anti-SLAPP statute.  What he was required to do after completion 

of the film—after the final cut—was to generate sales and licenses for the product.  

Anything beyond that, such as altering the film, constitutes a breach of contract.  One 

cannot avail himself of being in breach of contract as a means to manufacture free 

speech violations.   

Defendants cites a staggering amount of cases in support of their argument.  The 

plethora of cited cases does not help them because the cases basically repeat the 

statutory provisions of CCP § 425.16, viz: does the speech chill constitutional rights, was 

it intended to chill constitutional rights? 

Defendants can double the amount of cited cases but they all address the same 

statutory issue: that defendants must first establish that the claim arises from activity 

protected by the statute and if so, plaintiff must demonstrate the merit of the claim by 

establishing a probability of success.  See, for example, Symmonds v. Mahoney (2019) 31 

Cal.App.5th 1096, 1103.  Fox Searchlight Pictures, Inc. v. Paladino (2001) 89 Cal.App.4th 

294 recites the same process at page 305 of the opinion.  Equilon Enterprises v. Consumer 

Cause, Inc. (2002) 29 Cal.4th 53 recites the same process at page 61 of the opinion.  Wilson 

v. Cable News Network, Inc. (2019) 7 Cal.5th 871 recites the same process at page 884 of its 

opinion.  The cases are cumulative. 

In Wilson, the California Supreme Court found a producer-writer did not have 

sufficient authority so as to warrant protection under the anti-SLAPP statute.  The court 

further stated that the defendant, CNN, must demonstrate that the activity is protected 

by the anti-SLAPP statute.  
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Carlson failed to identify even one activity after the film was completed that is 

subject to anti-SLAPP protection.  Not one.  His declaration addresses post-final cut 

activity.  That pertains to distribution of the film.  That private dispute is not of public 

interest.   

Nor can defendant point to anywhere in the complaint that makes reference to 

activity that is constitutionally protected.  Not one sentence.  Plaintiff is owed money by 

defendant as well as accounting and financial statements, hardly a First Amendment 

issue.  To assert otherwise is abusive.   

Defendant has not performed in accordance with his contractual obligations, and 

accordingly, he has been sued.  The violation of contractual obligations does not 

implicate anti-SLAPP protection.  The film was completed.  Any changes he made to the 

documentary after Joe Frank’s final cut approval would be without authority.  The 

absence of authority cannot result in anti-SLAPP protection. 

6. The Second Prong—Probability of Success 

Defendant has failed to sustain his burden of making out a prima facie case.  

The special motion to strike is thereby defeated.  Even if defendant did sustain his 

burden, plaintiff’s probability of success defeats the special motion to strike. 

The Production Agreement sets forth the agreement between the parties.  While 

defendant could participate in the production, once Frank okayed the final cut, 

Carlson’s involvement was to be limited to the distribution and financial aspects of the 

film, subject to meaningful consultation.  As aforestated, after completion of the film 

defendant was to be “involved with . . . distribution and exploitation of the picture.”  

The provision further provides that if Joe Frank is unable to consult with defendant, 

“the company shall consult with [plaintiff] in [Frank’s] place.”  Production Agreement 

at ¶ 2(a).   

/// 

/// 

/// 
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As articulated in Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, the 

court is to accept as true the evidence favorable to plaintiff and to evaluate the 

defendant’s evidence only to determine if it has defeated that submitted by the plaintiff 

as a matter of law.  Id. at 269 fn.3.  The court further stated that had it neither weighs 

credibility nor compares the weight of the evidence. 

Plaintiff has asserted that she is owned money by defendant.  Decl. of Story at  

¶ 6.  Defendant alleges it has generated only $4,917 in sales and presumes that defeats 

plaintiff’s probability of success.  It does not work that way.   

Plaintiff further declares that defendant did not consult with her in a 

meaningful way.  Such charge has nothing at all to do with free speech, it demonstrates 

defendant’s ignoring his contractual obligations.  Moreover, defendant has not 

accounted to plaintiff.  Decl. of Story at ¶¶, 24, 37, 38, 42, 6. 

The second prong is a summary judgment like procedure. The court’s inquiry is 

limited to whether plaintiff has stated a legally sufficient claim and a prima facie 

factual showing sufficient to sustain a favorable judgment.  Claims with requisite 

minimal effort may proceed.  Baral v. Schnitt (2016) 1 Cal. 5th 376, 384.  The court 

further noted that plaintiff’s burden must be compatible with the early stage at which 

the motion is brought and the parties’ limited opportunity to conduct discovery. 

7. Defendant is Liable on the Basis of Alter Ego. 

For some reason, defendant contends there is no evidence of an actual contract 

between Story and defendant Carlson.  This, of course, ignores the alter ego allegations 

at ¶¶ 38, 39 and 40 of the first amended complaint.   

8. Conclusion. 

The within lawsuit is rather common in the entertainment industry.  

Distributors of filmed entertainment, be they studios, networks, or independents, 

handle the proceeds generated from exploitation of the product.  Failure to report 

accurately or to disburse proceeds occurs.  As a result lawsuits ensue.  This situation is 
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